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CHIEF JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Whereatrid court ispresented with adefendant'sfallure to disclosetheidentity
of witnessesin compliancewithWest VirginiaRuleof Crimina Procedure 16, thetrid court mustinquire
into the reesonsfor the defendant'sfail ureto comply with the discovery request. If theexplanation offered
indlicatesthat the omission of thewitness identity waswillful and motivated by adesireto obtain atactica
advantagethat would minimizetheeffectivenessof cross-examination and theability to adducerebutta
evidence, itiscondstent with the purposesof the compul sory processdause of thesixth amendment tothe
United States Condtitution and article[111], section 14 of the West VirginiaCondtitution to preclude the
witness from testifying.” Syllabus Point 1, Sate v. Ward, 188 W.Va. 380, 424 S.E.2d 725 (1991).

2. “Each word of a statute should be given some effect and a statute must be
congrued in accordance with theimport of itslanguage. Undefined wordsand termsusedinalegiddive
enactment will be given their common, ordinary and accepted meaning.” Syllabus Point 6, in part, Sate
exrel. Cohen v. Manchin, 175 W.Va. 525, 336 S.E.2d 171 (1984).

3. Theoffense of child abuse cregting arisk of injury asset forthinW.Va Code §
61-8D-3(c) (1996) iscommitted when any person inflicts uponaminor physica injury by other than

accidental meansand by such action, creastesasubstantid possibility of seriousbodily injury or deeth.



Maynard, Chief Justice:

Thiscaseisbefore this Court upon gpped of afind order of the Circuit Court of Marion
County entered on April 19, 1999. Inthat order, thecircuit court sentenced the gppd lant and defendant
below, Thomas Snodgrass, to an indeterminateterm of oneto fiveyearsinthe West VirginiaState
Penitentiary for his conviction of child abuse creating arisk of injury. The court further sentenced the
gopdlant to oneyear inthe Marion County Jall for hisconviction of destruction of property and to oneyear

in the Marion County Jail for his conviction of fleeing an officer.

Inthisgpped, the gopdlant contendsthat the drcuit court committed conditutiondl error
whenit excluded thetestimony of defensewitnessL awrence Barnette. The gppellant dso contendsthat
the evidence wasinaufficient to establish child abuse asamaiter of law. The gppellant further assertsthat
thedircuit court erred by denying hismotion to suppresshiscustodid satements. Findly, the gppdlant
arguesthat thedircuit court committed reversbleerror by improperly admitting therebutta testimony of

Karen Caufield.

This Court hasbeforeit the petition for appeal, the entire record, and the briefsand

argument of counsel. For the reasons set forth below, the final order of the circuit court is reversed.



Thegppdlant’ sconvictionsarose out of adomedtic digoute with hisex-wife, Kim Haught.
Thedigpute occurred on June 27, 1997, when Mrs. Haught and her husband, Mait Haught, arrived early
to pick up Lee, the gppellant and Mrs. Haught' s son. Lee had spent the week with the appd lant who
maintained that Mrs. Haught was not supposed to pick him up until two dayslater. Mrs. Haught damed

that she was only two hours early.

When the Haughts arrived, the gopellant was on atractor mowing hay. Mrs Haught put
Leein her car and Sarted to driveaway. The gppe lant approached the car to see what was happening.
After somediscusson, the Haughtsdrove awvay. The gopdlant got his car and followed the Haughts down
theroad. The Haughtsdam that the gppdlant “chasad’ them and pulled hiscar infront of their car forang
themto turn down adead-end road. However, adefensewitnesstestified that the gppellant did not pass
the Haughts' car or exhibit any other improper driving behavior.

Eventudly, thevehicdlesstopped. According to the Haughts, the gppdlant jumped on the
hood of their car, tore off asde mirror, and broke the passenger sdewindow with arock causng glass
tofdl ondl theoccupantsof thevehide. Mrs Haught tedtified that Lee sustained scraich marksand acut
finger from the broken glass. The gppdlant mantainsthat he jumped on the hood of the Haughts' car to
keep them fromrunning over him. Hedamsthat hepicked up arock in saf-defenseagang Mait Haught

and that the rock went through the window when they got into a struggle.

Sargeant Dondd Wheder, apolice officer from the town of Mannington, wasthefirg to

ariveonthe scene. He had been natified by the Marion County Sheriff’ sDepartment which had been
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tdlephoned by Mrs Haught on acdlular phone shortly after the dispute begen. Sergeant Wheder had been
indructed not to dlow anyoneto leavethe scene. Upon hisarriva, the gppe lant told Sergeant Wheder
that nothing had happened and nothing waswrong. Shortly thereafter, two deputiesfromthe Marion
County Sheriff’s Department arrived. After talking to the Haughts, one of the officers gpproached the
appdlant and told him hewas under arest.' Thegppdlant attempted to run away, but the officerstackled
him. He kicked one of the officersin the face before being subdued.

Following athrea-day trid that began on July 28, 1998, the gppdlant wasfound guilty of
child abuse cresting arisk of injury, destruction of property, and fleaing an officer. Hewasacquitted of

domestic battery of Mrs. Haught, battery of Mr. Haught, and unlawful assault on a police officer.?

Theappdlant’ sprimary assgnment of error concernsthecircuit court’ srefusal todlow
defensewitness Lawrence Barnetteto testify. The gopellant contendsthat by excluding Mr. Barnette's
testimony, thecircuit court violated hisright to compul sory process under the Sixth Amendment to the

United States Condtitution and Artidel 11, Section 14 of the West VirginiaContitution.® Thecircuit court

The appellant maintains that he was never told that he was under arrest.

“One count of child abuse of the Haughts 16-month-old daughter, Ali, whowasasoa
passenger in the car on June 27, 1997, was dismissed prior to trial.

*The Sxth Amendment to the United States Condtitution provides, in pertinent part, that

“[IIndl criminal prosecutions, the accused shdl enjoy theright . . . to have compulsory processfor

obtainingwitnessesin hisfavor[.]” Likewise Articlelll, Section 14 of the West Virginia Condtitution
(continued...)



refused to dlow Mr. Barnette to testify because the gppellant had not provided the State with a correct
phone number for him pursuant to a pretrial discovery order.

Almogt amonth beforetrid, the appellant gave the State the names of fifty potential
witnesses. The misspelled name of “ Lawrence Burnett” wasonthelist. No addresses or telephone
numberswereliged with any of thewitnesses: Thus, the Statefiled amotion to exdude the testimony of
al the defense witnesses, or in the dternative, to compel the gppellant to disclose the addresses and
telephone numbers of the witnesses dong with abrief synopsis of their expected tetimony. On July 20,
1998, the circuit court ruled that it would prohibit these witnesses from testifying unless the defense
provided the State with the te gphone numbersand/or addresses of thewitnessesby 4:00 p.m. on July 22,
1998. Inresponse, the gppdlant provided more pecific informeation about even of thewitnesses, and
at some point, the State was given aphone number for Mr. Barnette. However, when the prosecutor

called the phone number, he was told that Mr. Barnette did not live at that residence.

Mr. Barnette gppeared on thefirst day of trid after having been served with asubpoena
by the gopdlant’ sprocess sarver the previousday. Aninvestigator for the State goproached Mr. Barnette
a that time, but herefused to talk to him. When Mr. Barnettewas called to testify on the second day of
trid, the State objected on the groundsthat it had not been givenacorrect phone number for Mr. Barnette

and asareault, had been unableto contact him prior to trid. Counsd for the gppd lant reponded that he

%(...continued)
providesthet, “[i]nal such [crimind] trids. . . thereshdl beawarded to [theaccusad] compul sory process
for obtaining witnessesin his favor.”



hed given the State the only phone number he had for Mr. Barnette and that even after Mr. Barnette was
served the subpoena, he did not have an address or acorrect phone number because Mr. Barnette was

found on the street.

The gppdlant proffered that Mr. Barnettewoul d testify thet hewas a the Saterfidd farm
wherethedtercation took placeon June27, 1997. Hefurther sated that Mr. Barnettewould testify that
he observed ared car come down theroad to the Satterfid d farm and turn around. About ahaf hour later,

Mr. Barnette observed the vehicle come back, this time followed by a white car.

Thegopdlant daimed that Mr. Barmette stestimony supported histheory that hisex-wife
hed initiated the dispute o that she could obtain excdlusve custody of Lee. He daimed that Mrs Haught
had “set him up” because she knew that hewould follow her if shepicked Leeup early. The gppdlant
dated that Mr. Barnette stetimony showed that Mrs. Haught was sdecting the stewhere shewould drive
to once he began following her.

In Sate v. Ward, 188 W.Va. 380, 424 S.E.2d 725 (1991), this Court upheld atrial
court’ srefusdl to dlow adefenserebuttal witnessto testify. Counsd for the defendant failed to disclose
thewitnessto the State prior to trid, and in addition, the witness violated the tria court’ s sequetration
order. With respect to thefallureto disclose thewitness, this Court, adopting the holding of the United
States Supreme Court in Taylor v. llinais, 484 U.S. 400, 108 S.Ct. 646, 98 L.Ed.2d 798 (1988), held

in Syllabus Point 1 of Ward that,



Whereatrid court ispresented with adefendant'sfailureto disclosethe
identity of witnessesin compliancewith West VirginiaRule of Crimina
Procedure 16, the trial court must inquire into the reasons for the
defendant's failure to comply with the discovery request. If the
explanation offeredindicatesthat theomiss on of thewitness identity was
willful and motivated by adesreto obtain atectica advantagethat would
minimizetheeffectivenessof crass-examination and theability to adduce
rebuttal evidence, it iscong stent with the purposes of the compul sory
processclause of thesxth amendment to the United States Congtitution
and atide[ll], section 14 of the West VirginiaCondtitution to preclude
the witness from testifying.

Inthecase sub judice, thecircuit court found that the gppellant had knowledge of where
Mr. Barnette could be located and had failed to give the State proper notice. However, the evidence
showsthat Mr. Barnette was not located by the process server until the day prior to trid, and that the
appdlant gill did not have an address or tel ephone number for him because he was found onthe Stret.
The only phone number the gppdlant had for Mr. Barnette wasthe one given to the State prior to trid.
Evidently, by calling that phone number, the processserver was able to ascertain that Mr. Barnette was
inthe areaand eventudly, helocated him on the sreet. The State gpparently did not make any further
attempt tolocate Mr. Barnette after calling the phone number and learning that Mr. Barnettedid not live

at that residence anymore.

Unlikethe defendant’ satorney in Ward, who knew about the witness and the content of
histestimony three months prior to trid, the gppdlant’ scounsd inthiscase never sooketo Mr. Barnette

prior totrid. However, Mr. Barnettewas disclosed asapotentia defensewitness. |n addition, when Mr.



Barnette gopeared onthefirg day of trid, he refused to speak with the State, indicating that he probably

would not have been cooperative if he had been previously located.

After reviewing dl of the evidence, we are unableto condudethat the gppdlant’ sfallure
todisclose Mr. Barnette slocation waswillful or motivated by adesreto obtain tacticd advantagethat
would minimizetheeffectivenessof cross-examination and theability to adducerebutta evidence. The
evidenceshowsthat Mr. Barnettewasessentidly “homeless’ and that gppellant’ sprocessserver only
located him onthestreet oneday prior totrid. Contrary tothecircuit court’ sruling, thereisno evidence
intherecord that amutud friend kept the gppd lant informed of Mr. Barnette' slocetion. Mr. Barnette's
testimony wascrucdid to the gppd lant’ stheory of the case, and thus, wefind that the circuit court erred by
refusngto dlow himtotedify. Accordingly, wereversethefina order of thedrcuit court and remand this

casefor anew tridl.

Inlight of our finding that thegppd lant’ sconvictionsmust be reversad becausethe circuit
court erred by exduding Mr. Banette stestimony, we nesd not addresstheremaining assgnmentsof eror.
However, for the purpose of providing guidanceto the circuit court upon remand, wefed compdledto
examinethe parties argumentswith repect to themeaning of W.Va Code § 61-8D-3(c) (1996). This
statute provides that,

Any personwho abusesachild and by the abuse createsasubgtantial risk

of seriousbodily injury or of deethto the childisguilty of afedony and,

upon conviction thereof, shall befined not more than three thousand

dollarsand confined to the custody of thedivison of correctionsfor not
less than one nor more than five years.

~



W.Va Code 861-8D-3(c). W.Va Code §61-8D-1(1) (1988) defines* abuse” as*“theinfliction upona

minor of physical injury by other than accidental means.”

Initidly, the gppdlant argued thet the evidence wasinsufficient to support his conviction
becauseit did not show that his son had suffered an“injury” asset forthin the statute. During ora
argument, the gppelant’ s counsel conceded that under the Satute, achild did not haveto suffer aserious
bodily injury. However, counsd argued that at least a* subgtantia probability” of injury wasnecessary.
Inother words, counsd asserted thet theterm“risk,” whichisnot spedificaly defined by the Satute, means
“probability.” Inresponse, the State asserted that the evidence only needed to show a“substantia

possibility” of injury to support a conviction under the statute.

InaccordancewiththisCourt’ slongstanding rulesof satutory congruction, “‘ [w]herethe
language of agatuteisclear and without ambiguity the plain meaning isto be accepted without resorting
to therulesof interpretation.” Syl. pt. 2, Satev. Elder, 152 W.Va. 571, 165 S.E.2d 108 (1968).”
Syllabus Point 2, Szturm v. Huntington Blizzard Hockey Associates Limited Partnership, 205
W.Va 56,516 SE.2d 267 (1999). Inaddition, “‘[a] Satutory provisonwhichisdear and unambiguous
and plainly expressesthe legidativeintent will not beinterpreted by the courtsbut will be given full force
and effect.” Syl. Pt. 2, Satev. Epperly, 135 W.Va. 877, 65 SE.2d 488 (1951).” SyllabusPoint 1,
Satev. Jarvis, 199 W.Va. 635, 487 SE.2d 293 (1997). However, “[€]ach word of astatute should

be given some effect and a statute must be construed in accordance with the import of itslanguage.



Undefined words and termsused in alegidative enactment will begiventheir common, ordinary and
accepted meaning.” Syllabus Point 6, in part, Sate ex rd. Cohen v. Manchin, 175 W.Va 525, 336

S.E.2d 171 (1984).

Following these rules of gatutory condruction, we agree with the State' sconcluson that
theterm“risk” denotesa” posshility.” The common, ordinary, and accepted meaning of theword “risk”
iIsa”possbility of lossor injury.” Webster’s New Collegiate Dictionary 992 (1981). Therefore,
aoplying thisdefinition to the satute, we hold that the offense of child abuse cregting arisk of injury as st
forthinW.Va Code 8§ 61-8D-3(c) iscommitted when any personinflictsupon aminor physca injury by
other than accdental meansand by such action, createsasubgantia possbility of seriousbodily injury or

death.*

Accordingly, for thereasons st forth above, thefind order of the Circuit Court of Marion

County entered on April 19, 1999, isreversed, and this case is remanded for anew trial.

Reversed and remanded.

“Although noindructiond error was asserted in this gopedl, we note that Satef s Ingtruction
No. 9 occasondly omitted thewords* subgtantial risk of seriousbodily injury” asset forthin\W.Va Code
§61-8D-3(c). Uponremand, theingtruction should usethefull language of the Satute congstent with our
holding today.
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